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and that complainant, after the death of her husband, was entitled to 
maintain a bill for the assignment -of dower in the land. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 511.* 6 
Va.-W. Va. Enc. Dig. 283; 8 Id. 560.] 

Judgment reversed. All the judges concur. 



BIBB et al. v. AMERICAN COAL & IRON CO. et al. 
March 11, 1909. 

[64 S. E. 32.] 

1. Reformation of Instruments (§ 43*) — Proceedings — Evidence- 
Burden of Proof. — A vendor seeking to reform the written contract 
because of mutual mistake has the burden of proof. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. § 154; Dec. Dig. § 43.* 9 Va.-W. Va. Enc. Dig. 869.] 

2. Reformation of Instruments (§ 45*) — Proceedings — Evidence — 
Sufficiency. — Mere preponderance of evidence is not sufficient to jus- 
tify the reformation of a written contract on the ground of mutual 
mistake, but the mistake must be conclusively established. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. §§ 157-159; Dec. Dig. § 45.* 9 Va.-W. Va. Enc. Dig. 869.] 

3. Equity (§ 296*)— Pleading— Supplemental Bill.— Where defend- 
ant, in a bill to enforce payment of the purchase price of coal land 
together with a gas well, claimed damages for the defective title of 
the plaintiffs to the well, which defendant used in connection with the 
property sold until it ceased to flow, when it was abandoned as value- 
less, the exhaustion and abandonment of the well, having occurred 
pending the litigation, could be introduced by a supplemental bill as 
a fact affecting the measure of defendant's damages. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 296.* 1 Va.-W. 
Va. Enc. Dig. 338-341.] 

4. Equity (§ 295*)— Pleading— Supplemental Bill.— The chief office 
of a supplemental bill is to bring into the case new events, affecting 
rights and interests already mentioned, which have arisen since the 
filing of the original bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 581; Dec. 
Dig. § 295.* 1 Va.-W. Va. Enc. Dig. 338.] 

5. Vendor and Purchaser (§ 351*) — Rights and Liabilities of Parties 
— Acquisition of Adverse Title. — In the absence of fraud in a sale of 
an interest in land, a vendee in possession who acquires an outstand- 
ing title cannot demand from the vendor more than the amount 

♦For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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reasonably and fairly paid on that account, and this rule applies to a 
sale of property of uncertain duration, such as a gas well. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§ 1054; Dec. Dig. § 351.* 13 Va.-W. Va. Enc. Dig. 506, et seq.] 

Judgment reversed. All the judges concur. 



VIRGINIA CEDAR WORKS v. DALEA. 

March 11, 1909. 

[64 S. E. 41.] 

1. Pleading (§ 204*) — Demurrer to Declaration — Necessity of Sus- 
taining as to Bad Counts. — It is a general rule of practice that if a 
declaration in tort contains two or more counts, some of which are 
good and others bad, a demurrer to the whole declaration and each 
count thereof should be sustained as to the bad counts, else a general 
verdict and judgment for the plaintiff will, as a rule, be set aside. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 486, 487; 
Dec. Dig. § 204.* 4 Va.-W. Va. Enc. Dig. 469.] 

2. Appeal and Error (§ 1040*) — Harmless Error — Overruling De- 
murrer. — A verdict should not be set aside solely because of a faulty 
count in the declaration, a demurrer to which was overruled, where 
the court is satisfied that defendant was not prejudiced by such 
count. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4099; Dec. Dig. § 1040.* 1 Va.-W. Va. Enc. Dig. 590.] 

3. Appeal and Error (§ 1040*) — Harmless Error — Overruling De- 
murrer. — If trial is had on the case made by a good count in a declara- 
tion containing other insufficient counts, no injustice will be done by 
refusing to set aside the verdict and judgment for plaintiff for error in 
overruling a demurrer to the whole declaration. 

[Ed. Note. — For other cases, see Appeal and Error. Cent. Dig. § 
4105; Dec. Dig. § 1040.* 1 Va.-W. Va. Enc. Dig. 590.] 

4. Master and Servant (§ 258*) — Injuries to Servant — Pleading — 
Sufficiency of Count. — A count in the declaration for injuries to a 
servant held not objectionable as failing to show a causal connection 
between the negligence alleged and the accident, and as not fore- 
warning defendant of the case it was required to meet. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 823; Dec. Dig. §>258.* 9 Va.-W. Va. Enc. Dig. 718; 10 Id. 397.] 

5. Negligence (§ 108*) — Statement of Cause of Action — Requisites 
of Declaration. — All that is necessary in a negligence case is to set 
forth the facts which constitute the cause of action, so that they may 
be understood by the defendant, the jury, and the court. 

♦For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



